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Thomas Drummond of Logie Almond, Elq; - - - - - - - Appellant. 


His Majeſty's Advocate for Scotland, on Behalf of his Majeſty, - - - Reſpondent. 


The Reſpondent's C A 8 E. 


Fr the Act of Attainder of the 19th of the King, of certain Perſons therein men- 
FEST tioned who were engaged in the late unnatural Rebellion, it is enacted, That if 
they ſhould not reſpectively ſurrender themſelves to Juſtice on or before the 
HP & 1 2th Day of 77% 1746, they ſhould ſtand and be attainted of High Treaſon from 
and after the 18th of April 1746, and in this AR, among, others, were compre- 
SY Sy ncended James Drummond, taking to himſelf the Title of Duke of Perth, and 
Ry Zebm Drummond, who went by the Name of Lord ohn Drummond, only Brother 
Hof the ſaid James. 
= By the Veſting Act of the 2oth of the King, all Lands and Heretages of 
which any Perſon attainted of High Treaſon for the late Rebellion, within the 
Nes MC DPY Time therein limitted, was ſeized, or poſſeſſed of, or intereſted in, on the 24th 
Pay of June 1745, or at any Time afterwards, ſhall ſtand and be forfeited to, and veſted in his Majeſty. 
In Purſuance of the Directions of the faid Veſting A&, the Barons of the Exchequer in Scotland cauſed 
the Lands and Lordſhip of Drummond and Perth, being the Eftates of which the ſaid James Drummond was 
ſeiſed in Fee, to be ſurveyed for the Uſe of his Majeity. 3 | 
To this Survey the now Appellant excepted, by entering his Claim in the Court of Seſſion to the ſaid 
Lands, in Virtue of a Deed of a Diſpoſition in Truft, of Date the 16th of June 1743, by the ſaid James 
Drummond, of the ſaid Lands, to the Appellant. | 


To this Claim, Anſwers were made on Behalf of his Majeſty by the Reſpondent, who having inſiſted, as 
by a Clauſe in the ſaid Veſting Act he was intitled to do, that the Claimant ſhould appear and anſwer upon 
Oath to certain Interrogatories relating to the Hiſtory of that Deed of Diſpoſition under which he claimed, 
the Appellant accordingly appeared in Court and depoſed as follows : 

« That he-never ſaw the principal Diſpolition upon which his Claim to the Eſtate of Drummond is found- 
« ed, but that he has ſeen a Copy of it, which Copy was ſent him by Lady Mary Drummond in Summer 
« 1747, as he thinks, without any Letter along with it, only a Verbal Meſſage to let him know that ſuch 
« a Deed was granted in his Name.” 


That the Diſponer told him, as he thinks in the Year 1745, that he intended to grant, or had granted, 
% ſuch a Diſpoſition for the Advantage of his Family and Creditors.” | 

“ That he the Deponent paid no Money or valuable Conſideration for the Diſpoſition, and that he knew 
& nothing about the executing of the Diſpoſition at the Time it was executed, but was told, he thinks b 
« Mr. James Graham, Advocate, deceaſed, that there was ſuch a Diſpoſition in his Name; but Mr. Grahans 
« did not tell him where the Diſpoſition lay.”* | 

That it was propoſed to the Deponent that an Exhibition ſhould be raiſed in his Name of the Diſpo- 
& ſition, which he agreed to, but who it was that propoſed it to him, he cannot remember.” 


In the farther Procedure upon that Claim the Appcllant brought Proof, to the Satisfaction of the Court of 
Seſſion, that the ſaid James Drummond died upon the 11th of Ma 


y 1746, in his Voyage to France, on 
board a French Veſſel, in which he found Means to eſcape after the Battle of Culloden, whereupon the Court 
of Seſſion pronounced the following Judgment. 5 


Having heard the Claim of Thomas Drummond of Logie Almond, to the Eſtate of Perth, with the Anſwers 
and Defences for his Majeſty's Advocate, and heard Parties Procurators thereupon, rinD, that James Drum- 
mond taking upon himſelf the Title of Duke of Perth, having died upon the 11th of May 1746, before 
the 12th of 7aly 1746, on or before which Day he was allowed by the ſaid Act of Attainder to render him— 
ſelf and ſubmit to Juſtice, he the ſaid James Drummond was not attainted by the faid Act, and therefore PIN p, 
that this Court has no Juriſdiction to proceed further in judging of the Validity or Effect of the Diſpoſition 
from the ſaid James Drummond to Thomas Drummond the Claimant in hoc Statu, leaving the Claimant to 
follow forth his Right thereupon as accords. | 

This Judgment became final, the Reſpondent having been adviſed to acquicſce therein, and that the rather 
becauſe upon the Death of the ſaid James Drummond upon the 11th of May 1746, without Iſſue, the Lands 
in Queſtion, by the Inveſtiture thereof, devolved upon John Drummond his only Brother, who being alſo com- 
prehended in the ſame Act of Attainder, and having ſurvived the 12th Day of July 1746, without having 
rendered himſelf to Juſtice, became then effectually attainted of High Treaſon. | 

And accordingly the Barons of Exchequer in Scotland cauſed the ſaid Eſtate to be re-ſurveyed as forfeit- 
ed to his Majeſty by the Attainder of the ſaid Fohn Drummond, whereupon the Appellant preſented a new 
Claim to the Eſtate founded, as the former had been, on the Diſpoſition made by James Drummond, of Date 
16 June 1743, alledging, that the ſaid John Drummond was not ſeiſed, or poſſeſſed of, or intereſted in, or 
entitled into the foreſaid Lands and Eſtate on the 24th of June 1745, or at any Time ſince, but that the 
Claimant had Right thereto by Virtue of the ſaid Piſpoſition. 

To this Claim Anſwers were made by the now Reſpondent, ſetting forth, the Hiſtory of the Deed or Diſ- 
er itſelf in Part given by the Appellant upon Oath in the Words above recited, and farther in Point of 

act obſerving, 

hat it = now notorious, from the Facts that came out in the late Lord Lovat's Tryal, and which if 
eedful, could be again proved in this Cauſe, That James Drummond, the Maker of this Deed of Diſpoſition, 
and John Drummon the attainted Perſon, his Brother and preſumptive Heir, were as early, at leaſt, as the 
deginning of the Year 1742, engaged in a Conſpiracy for overturning the preſent happy Eſtabliſhment of this 

ingdom, by the Aid of a foreign Force. And that they were two Perſons of ſeven who ſigned a Memorial 
at was ſent to Paris, with Drummond of Bochaldie, to promote that Purpoſe, as is mentioned by a Witneſs 
n the ſaid Tryal, Page 74; and the ſame Witneſs, Page 76, relates, That in the Spring of the Year 1743, 
ge himſelf, after being at Paris on the ſame Errand, returned by London to Edinburgh, and by the Way 
topped at York, where he met with the late Lord Perth, who was then at York, and acquainted him with what 
ad been done at the Court of France for the Service of the Pretender, in Purſuance of the Application made 


0 7 Court about a Year before, contained in the Memorial, ſigned by Lord Perth himſelf, and his Brother, 
ad five others. | 
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It was upon the 16th of June 1743, that is, about two Months after this Interview at York; that the Dit. 
poſition now claimed under was ſigned by James Drummond, at his Houſe of Drummond Caſtle, after he had 
returned from York, and taken ſuch Advice as he thought fit to have Recourſe to, about the Method of 
ſetting his Houſe in Order, that was thought expedient in the then Circumſtances of himſelf and his Brother; 


and that the Reſult of theſe Councils was, the Deed upon which the Appellant's Claim is founded, of which 


the Contents, and moſt remarkable Clauſes, are as follows: | : | . 

« Be it known to all Men by theſe Preſents, me James Drummond of Perth, Eſq; commonly called Duke 
c of Perth, heretable Proprietor of the Lands and others after- mentioned: Foraſmuch as I conſidering, that 
« I am frequently very ſickly and tender in my Conſtitution, and having ſome Thoughts of retiring from the 
« World, the better to prepare for a future State; and alſo conſidering that John Drummond, Eſq; com- 
* monly called Lord John Drummond, my only Brother-German, and now Captain in the Regiment of NI, 
in France, is Abroad in the Army, and in a foreign Service, whereby his being married, or his Capacity of 
&« ſucceeding me in my Eſtate, may be very dubious and uncertain; and that I am reſting and owing to 
e ſeveral Perſons very conſiderable Sums of Money that ought in Juſtice and Equity to be paid; therefore, 
c and for other weighty Motives and Conſiderations, will ye me to have given and granted, &c. 5 

«© The Deed then proceeds to diſpone the Eſtate to the now Claimant Thomas Drummond, of Logie Almond, 
& and his Heirs or Aſſigns whatſoever heretably, but redeemable always in Manner underwritten, and in 
ce Truſt for the Uſes, Ends, and Purpoſes after expreſſed.” And after a long Enumeration of Lands, firſt 
in the diſpoſitive Clauſe, and then in the Procuratory of Reſignation, theſe Uſes and Purpoſes come to be 
_ expreſſed in the Procuratory, Page 97, and downwards, in the Words following: “ That this preſent Right 
<« and Diſpoſition is granted to the ſaid Thomas Drummond, of Logie Almond, and his Foreſaids, in Truſt for 
<« the Uſe and Behoof, Security and more ſure Payment of all my juſt and lawful Debts, both real and per- 
„ ſonal, which are or may be owing by me and my Predeceſſors, and to which in Law I may be made anyway; 
ce liable——and faving and reſerving to Jean Dutcheſs of Perth my Mother, her Lite-Rent Rights, vr 
* Annuities, upliftable out of the ſaid Lands, or any Part thereof.“ | 

« And alſo providing and declaring, That the ſaid Thomas Drummond Truſtee foreſaid, and his Heirs, ſhall 
ce be bound and obliged to pay to me out of the Rents and Profits of the ſaid Lands, during my Lite-tim:, 
an yearly Free Annuity of 200 J. Sterling at two Terms, beginning the firlt Term's Payment thereof ar 


the Term of Whitſunday next to come, for the Half Year immediately precceding, and ſo forth yearly and 


«© termly thereafter, during all my Life.“ 

« And after my Deceaſe, the ſaid yearly Free Annuity of 2007. Sterling to be paid to the ſaid John Drum. 
mond, Eſq; commonly called Lord John Drummond my Brother-German, if he ſhall happen to ſurvive m. 
at the ſaid two Terms in the Year, during his Life.” i 

c And ſuch-like providing and declaring, that the Remainder of the ſaid Eſtate, after Pay ment of th. 
<« Debts and Annuities as aforeſaid, is expreſly conveyed to the ſaid Thomas Drummond and his Foreſaids in 
« Truſt, for the Uſe and Behoof of Lord John Drummond my Uncle, and the Heirs Male or Female of hi; 
Body; which failing, to Mrs. Mary Drummond my Siſter-German, commonly called Lady Mary Drun- 
c mond, and the Heirs Male or Female of her Body; which failing, to the ſaid Thomas Druumond of Logi: 
% Almond himſelf, and the Heirs Male or Female of his Body; which failing, to his Heirs and Aſſigns 
& whatſoever in Fee.“ 

“ But redeemable always and under Reverſion in Manner underwritten ; and providing and declaring, that 
de in Caſe I ſhall at any Time hereafter alter my Reſolution, and enter into a married State, then and in 
* that Cafe, the ſaid Thomas Drummond of Logie Almond, Truſtee above-written, and his Foreſaids, ſhall b: 
bound and obliged, as they by their Acceptation bind and oblige themſelves to make due and thankful Pay. 
ment of an yearly Free Annuity of 10,000 Merks, Scots Money (or 5550. 115. 25 Sterling) to ſuch Wite as | 
* ſhall happen to marry, or at leaſt of ſo much thereof as ſhall be free out of the ſaid Lands and Eftate, ater 
Payment of the Debts and Annuities above-written, and the other neceſſary Expences of the Truſt, and that 
* at two Terms in the Year, Whitſunday and Martinmas, by equal Portions, beginning the firſt Term's Payment 
<< thereof at the firſt Term of Whitſunday or Martinmas after her being ſo married to me, and ſo forth year!) 
and termly thereafter, during all the Days of her Life-time, and that to herſelf alone excluſive of ny 
« Jus Marili, or any other Right or Title therein; and declaring, that the Receipts and Diſcharges therco! 
<< to be granted by her alone, without my Advice or Conſent had or obtained thereto, ſhall be good and ci, 
e fectual to the ſaid Truſtee, and his. Foreſaids, to all Intents and Purpoſes. 

And alſo providing and declaring, that the ſaid Lands, Lordſhips, Baronies, Earldoms, Juriſdictions, 
* and others aforeſaid, and free Remainder thereof, after Payment of the Debts and Burdens as betorc ap- 
pointed, are and ſhall be redeemable from the ſaid Thomas Drummond of Logie Almond and his Forelais, 
« and from the ſaid Lord John Drummond my Uncle, and from the ſaid Lady Mary Drummond my Silt 
and their Foreſaids, by the Heirs Male or Female to be procreate of my Body, in Cale I ſhould happen 
to marry, and that upon the firſt Term of Whitſunday or Martinmas after ſuch Heir of my Body hal 
5 attain the Age of Fourteen Years compleat, or any other Term of J/hitſunday or Martinmas thereafter, and 
that upon Conſignation of the Sum of 2001. Sterling Money, betwixt the Hours of Three and Four 1 
the Afternoon of any of the ſaid Term Days, and that upon Premonition of 40 Days of before, to be 
„ made by them to the ſaid Thomas Drummond of Logie Almond and his Forcſaids perſonally, or at theilt 
«+ Dwelling-place, if within Scotland, and if forth thereof, at the Market Croſs of Edinburgh, Pier and Shot 
* of Leith, upon bo Days Premonition, in Preſence of a Notary and Witneſſes as Effeirs, and that the Place 
of Redemption be within the new Seſſion-houſe or Parliament-houſe of Edinburgh, where the Lords 0 
Council and Seſſion uſually ſit for Adminiſtration of Juſtice; and in Caſe of the Abſence of the 1 
*« Thomas Drummond of Logie Almond and his Foreſaids, or their Refuſal of the ſaid Sum of 200 J. that the 
„ {fame be conſigned in the Hands of the Provoſt, or any one of the Bailies, Dean of Guild, or Treaſurcf 
* of the City of Edinburgh, molt reſponſal for the Time, to be made forth coming on the Peril of the 
„ Conſigner, for the lawful Redemption of the foreſaid Lands: And in Caſe of my Deceaſe without a law 
* ful Child or Children procreate of my Body, the ſame Lands and Eſtate aforeſaid are and ſhall be redeem” 
„ able in the ſame Manner by the Heirs Male or Female to be procreate of the Body of the ſaid Fobn Dri” 
i mona, Eſq;, my Brother-German, commonly called Lord John Drummond, upon Conſignation of the al. 
„Sum of 200 J. Sterling, and uſing the foreſaid Order of Redemption in Manner above preſcribed, and EY 
a Copy hereof, or of the Inſtrument of Reſignation or Infeftment to follow hereupon, ſhall be as valid, s 
« 'rnai and ſufficient to all Intents, as if a particular Letter of Reverſion was made, ſubſcribed and regittred 
apart.“ | 

I his Deed contains no Clauſe, diſpenſing with the Delivery; and although it profeſſes to be made for raking 
immediate Effect, and to aſſign to the Appellant the Rents and Profits of the Eſtate for the Year then curren : 
and in all Time thereafter, the ſaid James Drummond retained the total Poſſeſſion of the Eſtate till the Day © 


his Death, and the Appellant never law, nor attained the Poſſeſſion ot the Deed or Dif; ofition itſelf. MY | 
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a : the King, the Allegation, being, That 
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7 of High Treaſon from and after the 18th of April preceeding, and therefore, on the 10 th of May, 


1 > PIPER, WEE the. 1 Was ue tlie Etate as Nis“ Heir or Succeſſor, 
orteit the Tame ko the King, but that in Reſpect of his Attainder, the Lands tell to the Superior, or 
Over-Lord, as an Eſcheat, proper defectum bheredis, from which it was conclu ied” tor the Appellant, that 
» 2 3 8 1 2 * Ie » 3 * \'? A* » 34 0 2* L SF a : . 2.4 _ 
the SurvFs or Seizufe made bY the Barons, of theſe Lands as 'toffcited 'to th King by the Attainder of 
the ſaid John Drummond, was exroneous. © ,, » + _—— 3 5 
„To this new Topick the Reſpondent anſwerect firſt; hat this Claimant mac no Title to enter into that C le. 
ſtion, as he, had no Pretenſion to be the Superior or Over-Lord of whom the Eſtate was held by James 
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propter Agfectuim is 65 ; and thꝗt by the known Rules of Law, any Party having diftinct Tivlcs to an Eſtate- 
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has his Option which of them he will uſe whereupon to claim or ſeize the Poſſeſſion, and no thi 
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It was anſwered" ſecondly, That the Survey of the Eſtate as forfeited by John Drummon 
on the 11th of Hay 1746, when the Succeſſion devolved to him by the, Death of James his elder Brother, 
he the ſaid John was not attainted as well as James himſelf was not, and there was nothing in Law to hinder 
the ſaid John to have entered to the Poſſeſſion of the Lands, or to have levied the half Year's Rent payable 
on the 15th of May 1746, or even to have compleated the feudal Title to the Lands in his own Perſon, by 
procuring himſelf to be ſerved or retoured Heir to his Brother on the Brief of Mortanceſtry, becauſe his con- 
ditional Attainder could not take Place till the Lapſe of the 12th Day of July, full two Months after the 
Death of his Brother. 55 

And though in Fact it fell out, That by the Lapſe of that Day, joined with his Failure to render himſelf 
to Juſtice, the ſaid John became attainted of High-Treafon, from and after the 18th of April 1746, yet this 
Retroſpect being introduced in Favour of the King, could not be pleaded by any third Party to his Prejudice. 

The Court ot Seſſion, after hearing the Cauſe, directed Informations to be given in, thereby to have before 
them in Writing, the Facts and Arguments mutually alledged; and, upon Conſideration of the whole, made 


their final Decree in the Words following: Having conſidered the foreſaid Claim entered by Thomas Drummond, 
hf Logie Almond, to the Eftate of Drummond, commonly called the Eſjtate of Perth, formerly belonging to 


james late Lord Drummond, deceaſed, with the Anſwers put in thereto by His Majeſty's Advocate on Behalf of the 
Crown, and heard Parties Procurators in their own Preſence, F1ND, That John Drummond, ſecond Son to the 
late Lord Drummond, now altainted of High-Treaſon, was, upon the 11th of May 1746, when James Drum- 
mond his elder Brother died, capable to take by Deſcent from his ſaid elder Brother , and that the Eſtate of 
Drummond in Queſtion, did then deſcend by James's Death to John Drummond now attainted, and was for- 
feitable, and forfeited, by the Treaſon and Aitainder of the ſaid John Drummond ; and that the Truſt Diſpoſition 
1% Thomas Drummond of Logie Almond now claimed upon, is not ſujficient to exclude the Forfeiture of the 
ſaid John Drummond, and therefore ix p the Eſtale acclaimed, forfeited by his Altainder  p1sm1ss the Claim, 
and DECERN accordingly. | | 

Againſt this Decree the Claimant has now brought his Appeal to your Lordſhips ; but the Reſpondent 
humbly hopes that the Decree ſhall be affirmed, and the Appeal diſmiſſed with Colts, for the following 


among other 
f HCV 


That the Deed of Diſpoſition under which the Appellant claims was void and ineffectual for Want of De- 
livery, by the known clear Law of Scotland. 

That the faid Diſpoſition was moreover ineffeftual to evict the Eſtate in Queſtion from the 
Crown, for that it appears from the Structure of the Deed itſelf, the known Circumſtances of the 
Grantor, and of his Brother and preſumptive Heir, the total Poſſcſſion of the Eſtate being retained by 
James Drummond, and the Diſpoſition itſelf alſo retained in his Power, being depoſited in the Hands of 
his ordinary Lawyer and Confident in his Affairs, that it was no other than a fraudulent Device, 
purſued with Intent to evade the Forfeiture of the Eſtate, by the High Treaſon of cither of the two 
Brothers, as the Caſe might fall out. _— | | 

For that the Objection founded upon the Retroſpect in the Act of Parliament of 7o-#'s Attainder to the 
18th of April 1746, is both unwarranted, as is apprehended, in Point of Law, and totally immaterial 
to the Appellant's Claim, which muſt depend on its own Strength ; nor even would that Retroſpect 

prevent the Crown's Title, ſince not only the Appellant does not pretend to be the Over Lord, but the 


Crown itſelf is the Over-Lord, and if there was any Eſcheat by the Attainder of James Drummond's 
Heir, it muſt be to the Crown and not to the Claimant. 


For theſe and other Reaſons, the Reſpondent humbly hopes the Decree complained of ſhall be affirmed, 
and the Appeal diſmiſſed with Coſts. | 
D. RYD ER. 
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